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The rearing horse and its rider 

Eleanor J Russell, Glasgow Caledonian University 

 

The author considers the recent Outer House decision in Morrison v Oakden [2021] CSOH  

96, a case arising as a result of a riding accident on a Fife farm. The author concludes that 

context is key in any determination of negligence. 

 

Introduction 

Animals have the capacity to cause injury to persons and the law reports contain many 

illustrations. For example, in Welsh v Brady 2008 SLT 363, affd. 2009 SLT 747, the pursuer, 

a dog walker, was injured when a black Labrador collided with her while running at speed. In 

Hill v Lovett 1992 SLT 994 a veterinary surgeon’s receptionist was injured after being bitten 

by a territorial terrier in the garden of the surgery. The second (but not the first) of those 

cases resulted in the imposition of liability.  

Cases involving horses are not unknown. In McGregor v LMRS Farm Limited [2007] CSOH 

153, for example, the pursuer was injured when she was thrown from a horse during a riding 

lesson at the defenders' premises. She contended that the horse was unsuitable for a rider of 

her level. Lady Dorrian observed (at para.49) that “[t]he correct matching of rider and horse 

is clearly an art rather than a science and is a matter which calls for judgement.” She 

concluded that the decision to place the pursuer on the particular horse was a reasonable one. 

Another recent case concerning a horse-riding accident was that of Morrison v Oakden 

[2021] CSOH 96. Liability and quantum were both disputed. This article focuses on the 

question of liability alone. Although both Morrison and McGregor involved horse-riding 

accidents, the circumstances of the cases were different. McGregor was a case concerning the 

selection of a horse for a pupil at a riding school. The accident in Morrison, on the other 

hand, occurred in an employment context and the case is therefore one of employer’s 

liability. 

 

Facts of the case 

In July 2015, the pursuer, Milly Morrison, who was then aged 17, was employed by the 

defender, James Oakden, as a stable hand at Dunbog Farm in Newburgh, Fife. On 21 July 

2015, she was instructed by Mr Oakden to exercise a horse called Macamore, a large, active 

and able horse which had competed at a high level with his previous owner. The horse was 

recovering from a ligamentous injury. It had been exercised earlier that morning by its owner, 

Katherine Lindsay, an experienced rider, aged 18 years. She had taken Macamore around the 

indoor school, and had ridden him on a short ride along an outdoor track. The defender 

specifically instructed the pursuer not to take Macamore along the same track. The farm had 

three tracks and, of the two remaining tracks, the pursuer took the one which was near a steep 

drop to an adjacent field. She rode Macamore at a walk along that track. After she turned to 

return, the horse began to jog. The pursuer attempted to regain control of him. He reared. The 

pursuer attempted to make a controlled dismount but was unable to do so. She slid off 

Macamore and down the ditch into the field below. The horse, which the pursuer assumed 

had reared again, lost his footing and fell, landing on top of the pursuer. The pursuer suffered 

serious maxillofacial injuries, a head injury and a spinal fracture. She sought reparation for 

those injuries as well as damages in respect of wage loss, loss of employability and necessary 

services rendered to her by her mother in terms of section 8 of the Administration of Justice 

Act 1982. 

Submissions at proof 



The case came to proof before Lady Carmichael. The pursuer’s allegation of fault was based 

on the horse having been on “box rest” (i.e. near-complete confinement to a stable) since 3 

June 2015 and that it was known in the industry that horses are more challenging in their 

behaviour and difficult to manage, following such periods. The first time the horse was 

ridden following that period was by his owner, Katherine Lindsay, on 21 July 2015 and she 

had reported to the defender and others in the yard that Macamore had jogged and reared 

when she rode him. The pursuer also contended that it was known in the industry that 

recuperating horses were more likely to misbehave on a second outing. The pursuer’s 

position was that the horse should not have been ridden a second time that day. He should not 

have been ridden beyond the stable yard. He should not have been ridden by an inexperienced 

rider, or alone. (Such horses were less likely to misbehave if ridden with other horses). The 

defender knew or ought to have known that the pursuer was young and inexperienced in the 

equestrian industry.  

The defender’s position, on the other hand, was that there had been no known issues with the 

horse’s temperament during his rehabilitation, and that he was a well-trained and obedient 

horse. The pursuer was competent and had considerable experience of unaffiliated and pony 

club level competitions. She had performed well at a British Eventing competition. She 

ought, as an experienced rider, to have been able to retain control of a fresh and excitable 

horse. It was not reasonably foreseeable to the defender, or to an average competent 

horseman, in all the circumstances, that an accident would occur.  

The central question in relation to liability was “what was reasonably to be foreseen by the 

defender in relation to the pursuer’s ride on Macamore in the afternoon of 21 July 2015” 

(para.12) (emphasis added). The Court considered a number of factors raised by the evidence 

which were germane to that question. One such factor was Macamore’s regime in the weeks 

before 21 July 2015. In this regard, Lady Carmichael accepted the defender’s account that the 

horse had been walked in hand during the whole period between 5 June and 21 July (when he 

was recovering from injury). A further factor of relevance was Macamore’s characteristics 

and experience. He was 17 hands in height. He was a gelding. (Geldings generally have 

calmer personalities than uncastrated male horses.) He was a well-trained horse who was, 

outwith the context of a period of restricted exercise, easy to handle. He had competed at a 

high level and had been ridden by different riders in competitions. Another factor addressed 

by Lady Carmichael was the issue of the pursuer’s experience and ability as a rider. Her 

Ladyship observed that the pursuer was, at the time, a rider of some experience and 

competence who had engaged in competitions which test the skills of both rider and horse to 

a significant degree. 

Pursuer’s and defender’s testimony 

The pursuer gave evidence that when Katherine Lindsay (the horse’s owner) returned from 

her ride, she was asked how she had got on and had responded that the horse had not been 

particularly well-behaved. She used the words “reared” and “jogging and bouncing about.” 

The pursuer said that she was nervous about taking Macamore out, but trusted the defender’s 

judgment. She did not think she could refuse to carry out an instruction from the defender.  

The defender, himself an experienced equestrian, gave evidence that the pursuer was a 

capable rider. In the 6 weeks preceding the accident, Macamore was getting walked in hand 

exercise twice every day. The defender had walked him in hand without difficulty, and no 

one else had reported any difficulty to him. The day of the accident was the first day the 

horse was ridden. The defender spoke to Ms Lindsay on her return. She said Macamore had 



been good, and that when she turned for home he was a little excitable. The defender said that 

he had “queried it” but nothing he heard in response caused him alarm. Ms Lindsay said that 

Macamore turned and walked home fine. As far as the pursuer was concerned, the defender 

said that his risk assessment would be based on his knowledge of the pursuer’s riding ability, 

Macamore’s own characteristics, and “the specifics of the day” (e.g. what might be 

happening on the farm). He gave evidence that he had done the following things to assess the 

risk associated with the ride that afternoon. He observed the pursuer riding around the farm 

buildings on the outer track that circled the buildings, and the horse was behaving “absolutely 

fine”. He instructed the pursuer not to follow the route taken by Ms Lindsay because one 

tried not to ride along linear routes where the horse and rider went out then turned and came 

back along the same way. He considered that this instruction would minimise the risk as the 

pursuer would not be turning for home at the same place as Ms Lindsay had done. He did not 

accept that a horse which had been having controlled exercise walking in hand would 

generally exhibit the same behaviour on the second occasion when he was ridden out as he 

had on the first such occasion. He said that often the second ride of the day would be easier 

than the first. He would have expected there to be a possibility that Macamore would behave 

in the afternoon as he had in the morning if the pursuer had followed the same route as Ms 

Lindsay. The change of route minimised that risk. If a horse were overexcited, one would 

walk alongside it with an experienced quiet horse as a calming influence. The defender had 

considered that possibility but rejected it, because he did not consider that Macamore had 

been excitable enough to need it. He considered whether Macamore should be exercised in 

the yard but rejected that possibility too because, in his opinion, the pursuer was more than 

capable of riding Macamore for the walking exercise in question, and the horse was safe. The 

defender’s impression was that the pursuer was eager to ride Macamore. He would not have 

asked her to do anything about which she had expressed concern. He would not have sent her 

out alone had he not thought her competent to ride Macamore alone. 

Conflicting expert testimony 

The pursuer and defender both led evidence from expert witnesses. The experts expressed 

conflicting views as to what the defender ought to have foreseen in the light of the relevant 

factors. 

The pursuer led evidence from Dr Deborah Marsden, a consultant in equine behaviour. In her 

opinion, horses tended to be fresh or excitable after a period of restricted exercise. On the 

first ride after such a period the horse was more likely to misbehave. The misbehaviour was 

likely to be more serious on the second ride (for reasons connected with learning theory). Dr 

Marsden provided evidence as to how the risk of misbehaviour could be mitigated, such as 

having another well behaved horse for company and avoiding linear tracks. Consideration 

should also be given to whether the horse could be exercised without being ridden, the rider’s 

level of experience with difficult horses and the possibility of exercising in an indoor school 

rather than on an outdoor track. Given Ms Lindsay’s report that Macamore had been a little 

excitable, Dr Marsden would have expected Macamore to behave more badly on a similar 

ride later the same day. She would have expected the defender to inquire further of Ms 

Lindsay, for example, as to whether any rear had been large or small. Dr Marsden would not 

have assessed it as safe for the pursuer to ride Macamore on the afternoon of 21 July 2015. 

He had not been ridden for 6 weeks. There had been a report of his being excitable that 

morning.  

The defender led evidence from Mr Charles Lane, an equine consultant who had ridden since 

childhood. He had formed the view from the pursuer’s record in British Eventing 



competitions that she was competent and reasonably experienced. If Macamore had been 

jogging, or exhibiting signs of being fresh or excited, Mr Lane would have expected riding 

him to be within the pursuer’s abilities. Had the defender been aware of a “small rear” by 

Macamore, that should not have caused the defender to foresee a risk of injury to the pursuer. 

Had there been a very high rear, he would have expected Ms Lindsay to report that and for 

the defender to give significant consideration as to whether the pursuer should ride 

Macamore. Mr Lane would expect the horse to show the same or better behaviour than he 

had exhibited on the same morning.  He did not accept that a horse would behave more badly 

on a second ride after a period of restricted exercise than on the first. He considered it 

important for the defender to have a report from Ms Lindsay about her ride on Macamore. 

The more information he had, the better placed he would be to determine whether it was 

alright for someone to ride him later in the day.  

Decision of the court 

Lady Carmichael was in no doubt that the pursuer’s injuries were caused by the accident 

(para.109). That finding was not determinative of liability on the defender’s part. The pursuer 

would require to establish a breach of duty by the defender in terms of a failure to take 

reasonable care in the circumstances. Her Ladyship observed (at para.28) that “in normal 

circumstances it would be entirely reasonable for the defender to conclude that the pursuer 

was competent to ride Macamore, although he was a large horse, and she had not ridden him 

before.” However, her Ladyship identified the “narrower question in this case” as “whether 

she was competent to ride him in the particular circumstances that obtained on 21 July 2015.”  

Her Ladyship continued (at para.111): 

“The question of liability turns on what was reasonably foreseeable so far as Macamore’s 

behaviour on the afternoon of 21 July 2015 is concerned, in the context of the regime of 

limited exercise which applied to him in the preceding weeks. Absent that context, there was 

nothing about requiring the pursuer to ride Macamore that would involve any breach of the 

defender’s duty of reasonable care for her as an employee. The facts that he was larger than 

the pursuer’s own horse and that he had competed at a high level would not, given the 

pursuer’s experience as a rider, have given rise to a foreseeable risk of injury absent that 

context.” 

Her Ladyship observed that it was recognised in the equestrian community that there was a 

risk that a horse will be more difficult to handle after a period of restricted exercise. She also 

observed that it was reasonably foreseeable that Macamore would behave with the pursuer in 

a similar fashion to that in which he had behaved with Ms Lindsay. Her Ladyship noted, 

however, (at para.114): 

“I am not satisfied that there is a risk generally recognised in the industry that a horse who 

has had a period of restricted exercised (sic) will behave more badly the second time he is 

ridden than the first time he is ridden.”  

It was significant that the theory advanced by Dr Marsden regarding first and second repeats 

of experiences was not vouched by any publication produced and was disputed by the 

defender’s expert. 

Lady Carmichael emphasised that the case was concerned with the influence on Macamore’s 

behaviour of his pre-accident regime. While she accepted that the pursuer had experienced 



some difficulty when she was leading Macamore in hand, there was no evidence that the 

pursuer had told the defender about this, or that he knew or should have known about it. 

What was or should have been foreseeable to the defender depended on what he learned from 

Ms Lindsay about the horse’s behaviour. Her Ladyship accepted the pursuer’s account of 

what Ms Lindsay said to her about Macamore’s behaviour on the morning ride of 21 July 

2015. The defender had been privy to that conversation and accordingly had been told that 

Macamore had reared. Her Ladyship had no doubt that if Ms Lindsay had described a very 

significant rear, the pursuer would have recalled that and spoken to it in evidence. There was 

little evidence as to the defender’s response to Ms Lindsay’s report and Ms Lindsay herself 

was not called to give evidence. Although the defender said he would have “queried” what 

Ms Lindsay said, there was no evidence as to what he asked her, or how she responded. The 

defender’s position was that nothing he heard caused him concern.  

Her Ladyship noted that the case was brought at common law and under reference to the 

defender’s duty to make a risk assessment in relation to the pursuer’s ride. The defender 

required to make the assessment to find out what precautions, reasonably, to take. (See 

Kennedy v Cordia (Services) LLP 2016 SC (UKSC) 59, paras.110-111.) The defender 

required to consider whether the pursuer’s ride gave rise to a risk to safety, the extent of that 

risk, and what could and should be done to mitigate it. The defender admitted that he had no 

knowledge of the pursuer’s experience of riding horses following a period of reduced 

exercise. He had however observed and assessed her general level of competence as a rider. 

He knew that she had helped to break in a difficult pony. 

Her Ladyship continued (at para.123): 

“[The defender] ought to have been aware that there was a recognised risk that horses would 

misbehave following periods of reduced exercise. He knew that Macamore had misbehaved 

that morning, with his own rider, who was a more experienced rider than the pursuer... I do 

not accept that he knew or ought to have known that Macamore would behave more badly on 

a second outing than on a first, or that he was more likely to misbehave on a second outing 

than on a first. What he did have was information from Ms Lindsay that Macamore had 

misbehaved to some extent on his first outing. It was reasonably foreseeable that Macamore 

would behave with the pursuer in a way similar to the way in which he had behaved with Ms 

Lindsay. While I do not know precisely what Macamore did when Ms Lindsay rode him, I 

infer that it was behaviour she was able to cope with. She rode him back to the yard.” 

Her Ladyship went on to note that the defender had perceived that there was a risk worthy of 

mitigation, in that he had instructed the pursuer to take a different route in an effort to avoid 

repetition of the behaviour which Ms Lindsay had reported. While that was a reasonable step 

to take, it did not follow that the defender should have been satisfied that it would prevent 

repetition of the behaviour.  

Lady Carmichael stated (at para.125):  

“Essentially the defender required to consider with reasonable care whether the pursuer was 

equipped by virtue of her competence as a rider to deal with Macamore’s behaviour while 

riding him unaccompanied that day. If she was not, he should have considered whether she 

should ride Macamore at all; whether she should ride him outside the confines of the yard; 

and whether if she were to ride him outside the yard, risk would be sufficiently mitigated by 

the presence of another horse and rider.” 



Her Ladyship continued (at para.126): 

“The assessment of risk in this case involved consideration by the defender of whether the 

pursuer could, by virtue of her competence as a rider, ride Macamore in reasonable safety 

notwithstanding the foreseeable risk that he would behave as he had done with his owner, 

earlier in the day.” 

Lady Carmichael concluded (at para.127): 

 

“I consider that the judgment that the defender made was a reasonable one. I accept Mr 

Lane’s opinion that a rider of the pursuer’s experience could be expected to cope with a horse 

who was excitable, and who had reared, unless that had been a high rear. There is no 

evidence that the defender should reasonably have anticipated misbehaviour by Macamore of 

a nature that would have made it unsafe for the pursuer to ride him.”  

Her Ladyship accordingly held that the defender was not liable for the pursuer’s injuries.  

Concluding remarks 

In both Welsh and Hill (supra) the respective pursuers had a statutory string to their bows (the 

Animals (Scotland) Act 1987 and the Occupiers’ Liability (Scotland) Act 1960 respectively). 

In Morrison, the pursuer’s case rested solely on the basis of liability at common law. Of 

course, at common law, a defender is liable for injury to a pursuer only if injury was 

reasonably foreseeable (Bourhill v Young 1942 SC (HL) 78; Glasgow Corporation v Muir 

1943 SC (HL) 3; 1944 SLT 60). The precise mechanism of the accident (or concatenation of 

events) need not be foreseeable (Hughes v Lord Advocate 1963 SC (HL) 31). Indeed, that 

latter point was acknowledged by Lady Carmichael in Morrison (at para.129).  

It therefore fell to the pursuer in Morrison to establish that the defender ought reasonably to 

have foreseen injury to her in the circumstances on the day in question. In Muir, supra, Lord 

MacMillan observed (at p.10 (p.62)): “The degree of care of the safety of others which the 

law requires human beings to observe in the conduct of their affairs varies according to the 

circumstances.” Indeed, in Morrison, the emphasis on context was a prominent theme of the 

judgment. The question was not whether it was reasonable in normal circumstances to 

instruct the pursuer to ride Macamore but whether, in the particular circumstances which 

prevailed at the time (namely a horse emerging from a regime of restricted exercise and 

which had been excitable on an earlier ride that day), the defender had acted reasonably. 

The case therefore serves as a useful reminder that any determination on the issue of 

negligence is a fact sensitive one. The specific context forms an important part of the material 

which must be considered by a court before passing judgment. This, indeed, was a point 

which had been emphasised by the Lord Ordinary in Welsh 2008 SLT 363 (at p.367, para.20). 

Although no liability was incurred to the adult pursuer in that case, Lord Malcolm stated: 

“My decision relates to the particular circumstances of the present case. Thus, for example, to 

allow a black labrador to run around in a public place close to young children may well be 

very different" (emphasis added). It is worth observing, therefore, that the decision in 

Morrison may have gone the other way had the circumstances been different. For example, 

had there been evidence of a significant or high rear by the horse in the morning of the 

accident or had the pursuer been a less experienced rider, the court may well have reached a 

different conclusion. 



 

While those operating riding schools or employing stable hands may be tempted to breathe a 

sigh of relief at this judgment, it is suggested that they should remain alert to the particular 

circumstances with which they are presented. It remains essential to conduct a risk 

assessment of the overall situation at the particular time. Circumstances and context may vary 

infinitely and there is clearly a need to be alive to special risks and the vulnerabilities of 

particular individuals.  

 

  

 

 


