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Proof, evidence and contributory negligence in road accidents: 
Cameron v Swan  
 

A. INTRODUCTION 

The recent Inner House decision in Cameron v Swan1 is an important addition to the 
jurisprudence on contributory negligence in the context of road accidents. It also 
contains a number of important observations in relation to the law of evidence, 
notably the reverse onus of proof and the limits of expert testimony.  

The case arose after an intoxicated man was run over by a van while lying in 
the middle of Wellmeadow Street in Paisley. The first defender in the action, the 
driver of the van, was acting in the course of his employment with the second 
defenders at the time. He had been travelling closely behind a taxi. The taxi-driver 
had pulled into the left when he saw an obstruction in the roadway which he soon 
realised was a person. The first defender assumed that this manoeuvre was an 
invitation to pass and, on moving to overtake, he struck the pursuer, whom he had 
not seen. 

The pursuer sought reparation for his injuries. The defenders denied liability 
for the accident but, in the event of liability being imposed, claimed contributory 
negligence. A proof restricted to the issues of liability and contributory negligence 
was heard in May 2019. Significantly, the first defender had by then pled guilty to a 
charge of careless driving per section 3 of the Road Traffic Act 1998. Given the 
conviction, the reverse onus of proof applied and the defenders were ordained to 
lead at proof .2 
 

B. DECISION OF THE OUTER HOUSE 
 
The Lord Ordinary assoilzied the defenders. In so doing, he relied on the testimony 
of Professor Graham Edgar, a cognitive psychologist and psycho-physicist 
specialising in visual perception and situation awareness.3 The testimony concluded 
that the first defender’s view would “in all probability” have been impeded to some 
extent by the taxi. Professor Edgar’s opinion was that there “were issues with both 
the visibility and conspicuity of [the pursuer] … that may have contributed to the 
incident”. In concluding that the first defender was not at fault for failing to observe 
the pursuer, the Lord Ordinary stated: “[T]he pursuer was a low contrast, low 
conspicuity and unexpected object on the roadway.”4 He therefore held that the first 
defender had discharged the onus of proof to disprove the libel of the criminal 
charge. However, the Lord Ordinary held that the onus was not reversed in relation 
to the first defender’s alleged breach of duty to keep a safe distance from the taxi. 
Rather, it was for the pursuer to prove a breach of that duty which he had failed to 
do. This was because the taxi driver’s evidence indicated that, although the van was 

                                                             
1 [2021] CSIH 30. 
2 Section 10(2) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968; Towers v Flaws [2015] CSIH 
97; 2020 SC 209 at para 27 per Lord Carloway.  
3 Cameron v Swan [2020] CSOH 20. 
4 Ibid para 62. 



closer than he would have liked, this was "without tailgating" and, because the first 
defender was able to move his vehicle around the taxi when it pulled over.  

The pursuer and defenders made submissions as to how the contributory 
negligence should be assessed (40% and 85% respectively). However, in view of his 
findings on the issue of fault, the Lord Ordinary held that this issue was “no longer 
live”.5 He contrasted the first defender’s hypothetical fault with the fact that the 
pursuer, of his own volition, whilst heavily intoxicated, lay down on a public road in 
the centre of a large town and apparently went to sleep. The Lord Ordinary would 
therefore have made “a significant finding” of contributory negligence. He made no 
attempt, however, to assess the degrees of culpability.  

 
C. DECISION OF THE INNER HOUSE 

The pursuer reclaimed. The reclaiming motion was heard by the Lord President, 
Lord Carloway, sitting with Lord Pentland and Lord Menzies. The Court observed 
that the determination of negligence is a matter of law but is nonetheless heavily 
dependent on primary findings of fact. An appeal court must exercise caution in its 
review of those facts particularly where the findings are based on considerations of 
credibility and reliability. Where this occurs, the appellate court must be satisfied that 
the findings of the Lord Ordinary were “plainly wrong”6 (i.e. that a decision was 
reached which no reasonable judge could have reached7 or which cannot 
reasonably be explained or justified8) or that “some other identifiable error” was 
made including “a material error of law, or the making of a critical finding of fact 
which has no basis in the evidence, or a demonstrable misunderstanding of relevant 
evidence, or a demonstrable failure to consider relevant evidence.”9 The Court held 
that the Lord Ordinary had erred in a number of these respects.10  

 
He erred in law by failing to apply the reverse onus of proof. He failed to 
consider relevant evidence. He misunderstood the evidence of the principal 
witnesses. He took into account evidence of opinion which ought to have 
been excluded as inadmissible. He reached a conclusion which cannot 
reasonably be explained or justified. 
 

 
(1) Onus of Proof 

 
In the Court’s view, the “principal error” related to the application of the reverse 
burden of proof.11 The first defender’s guilty plea reversed the onus relative to 

                                                             
5 Ibid para 63. 
6 Clarke v Edinburgh and District Tramways Co 1919 SC (HL) 35 at 37 per Lord Shaw, approved in Thomas v 
Thomas 1947 SC (HL) 45 at 55 per Lord Thankerton and at 59 per Lord Macmillan. 
7 Henderson v Foxworth Investments 2014 SC (UKSC) 203 at para 62 per Lord Reed. 
8 Henderson para 67. 
9 Ibid. 
10 Cameron para 60. 
11 Cameron para 61. 



negligent driving. Although the Lord Ordinary stated specifically that he took notice of 
the reverse onus, he did not apply it. Lord Carloway stated:12 

This is illustrated first by the Lord Ordinary’s reference to the possibility of the 
first defender having a line of sight to the pursuer not being sufficient “to 
satisfy the test of the balance of probabilities”. It was not for the pursuer to 
satisfy the court that the first defender had a line of sight to the pursuer, but 
for the defenders to demonstrate that he did not. Since the first defender did 
not say that his line of sight, to the point at which the pursuer was lying, was 
impeded in any way, this was, despite Prof Edgar’s speculation, an almost 
impossible task.  

The Court also criticised the Lord Ordinary’s finding that the onus was not reversed 
in relation to keeping a safe distance from the taxi. Although driving too close to the 
taxi was not specifically libelled in the criminal charge, it fell within the general libel of 
driving without due care and attention and failing to notice the pursuer.13  

(2) Consideration and understanding of evidence 

The Court observed that the Lord Ordinary had failed to address the important issue 
of why the first defender had pled guilty to a charge of careless driving. That plea 
amounted to a clear and unequivocal judicial admission that his negligence had been 
the cause of the pursuer’s injuries. The Lord Ordinary did not appear to have taken 
this admission into account, nor had he explained what weight he attached to it, so 
failed to have regard to relevant evidence.14 

The Court was also critical of the Lord Ordinary’s failure to address certain aspects 
of the first defender’s testimony. This included accepting that the defender “was not 
at fault in failing to see” the pursuer, despite the defender confirming both “that he 
had a view along the off-side of the taxi to where the pursuer was lying” and also that 
“the taxi driver pulled in at the roadside in advance of the junction…[which] would 
have given the first defender a substantial period of time in which to react”.15 

Further, the Lord Ordinary ought to have treated the first defender’s evidence 
with more caution, especially where it differed from the evidence of the taxi driver, in 
particular that the taxi driver had been able to see the pursuer but the first defender 
claimed he had not. The contrast between the two accounts of the relevant 
circumstances ought to have been analysed and clear findings made.16  

Various other criticisms were made of the Lord Ordinary’s treatment of the 
evidence. The Court found it difficult to understand how the Lord Ordinary had found 
no “particular assistance” from the testimony of Barry Seward, a road traffic 
investigator, who said that the first defender had an unimpeded view of where the 
pursuer was lying for some considerable distance prior to running over him. 
Furthermore, the Lord Ordinary did not deal with the testimony of Police Constable 

                                                             
12 Cameron para 62. 
13 Cameron para 63. 
14 Cameron paras 64-65. 
15 Cameron para 66. 
16 Cameron para 68. 



Gordon McIntyre who attended the scene immediately after the accident and who 
subsequently conducted a drive through exercise at the locus. His evidence 
indicated that the first defender would have had a clear and unobstructed view of the 
road ahead.  

(3) Opinion evidence 
 
The Court observed that the determination of negligence in a road traffic accident is 
one for the fact-finder. Lord Carloway stated:17 
 

The Lord Ordinary must put himself in the place of the reasonably skilled and 
competent driver and decide for himself whether negligence has been made 
out. Evidence of fact which explains the nature of the accident locus will of 
course be relevant. This will customarily be given by the police officers on the 
scene or road traffic investigators who have visited it. It can be given by 
anyone who has viewed the scene and is sufficiently familiar with it. This is 
not opinion evidence, although it may be given by a person with a degree of 
skill and knowledge in the examination of road traffic accidents. 
 
The Court observed that the legitimate scope of opinion evidence arose 

“sharply” in this case.18 In accordance with Kennedy v Cordia (Services),19 the Court 
observed that when dealing with the admissibility of expert evidence, it had to ask 
whether the proposed evidence would assist the court in its task and was necessary. 
 

Lord Carloway noted that much of Professor Edgar’s evidence concerned 
research about how drivers react in particular situations. That evidence was 
foreshadowed by the defenders’ pleadings, which made references to hazard 
perception, visibility and conspicuity. His Lordship continued:20  
 

It may be valuable in the academic or scientific world to describe matters in 
such terms and to carry out what may be useful research into them…For a 
driver to notice that there is a hazard, he has to see it and recognise it…If, as 
in this case, it is an unexpected hazard, or at least one which the driver did 
not anticipate, the slower he will be to react to it. None of this is of any 
practical assistance to the judge. It does not tell the judge anything that he or 
she should not already know; applying common sense and experience. 
 
Lord Carloway observed that much of Professor Edgar’s evidence ought to 

have been excluded from consideration on the ground that it was of no assistance to 
the court in the efficient determination of the case. He continued: 
 

[I]t distracted the judge from the simple task, which was for him to carry out; 
viz. to decide whether, put shortly, in the exercise of reasonable skill and care, 
the first defender ought to have seen that there was a hazard in his path and 
taken steps to avoid it. Instead of deciding that for himself, having heard the 
evidence of fact on the locus and the movements of the van and taxi, the Lord 

                                                             
17 Cameron para 75. 
18 Cameron para 4. 
19 2016 SC (UKSC) 59. 
20 Cameron para 79. 



Ordinary adopted Prof Edgar’s non-expert and mostly inadmissible view on 
whether the pursuer “in all probability”: had a line of sight; whether that was 
impeded by the taxi; and whether the pursuer was visible. 21 
 

(4) Reasonable care 
 
The Court concluded that the Lord Ordinary’s decision could not reasonably be 
explained or justified. The first defender had accepted that he had an unimpeded 
view along the off-side of the taxi as he approached the pursuer, but failed to see the 
pursuer. That was prima facie evidence of his failure to keep a good lookout. Lord 
Carloway concluded:  
 

A driver has a duty to take reasonable care for other persons using the 
highway; even persons who are lying on it in a drunken stupor. Drivers are not 
entitled to assume that other users of the road will do so with reasonable 
care… Coming across the intoxicated, whether vertical or horizontal, in the 
middle of an urban street is something which can and does happen … Even if 
it is unexpected and unanticipated, it is reasonably foreseeable. 22 
 
In allowing the reclaiming motion, the Court described the case as being one 

“of a driver failing to see something in the middle of the street along which he was 
driving……Irrespective of the statutory reversal of onus, this is a relatively clear case 
of negligent driving.”23  
 

(5) Contributory Negligence 
 
Having concluded that the first defender was at fault, the Court considered the issue 
of contributory negligence. Under section 1(1) of the Law Reform (Contributory 
Negligence) Act 1945 damages are reduced “to such extent as the court thinks just 
and equitable having regard to the claimant’s share in the responsibility for the 
damage.” The defence of contributory negligence has frequently commanded the 
attention of the courts and the principles governing the application of the statutory 
provision are now well trammelled. The court must have regard to both the 
blameworthiness and the causative potency of each party’s acts.24  
 

The Court in Cameron was critical of the Lord Ordinary’s failure to assess 
contributory negligence describing the omission as “disappointing given the clear 
statement on the need to do so in Hogan v Highland Regional Council 1995 SC 1.” 
The Court therefore had to determine the matter of contributory negligence as if it 
were a court of first instance. It concluded that “the greater fault lay with the pursuer 
in lying down in the middle of the street in a state of intoxication.”25 The degree of the 
pursuer’s culpability was comparable to that of the claimant in Green v Bannister.26 

                                                             
21 Cameron para 79. 
22 Cameron para 82. 
23 Cameron para 84. 
24 Davies v Swan Motor Co (Swansea) Ltd at [1949] 2 KB 291 at 326 per Denning LJ; Baker v Willoughby [1970] 
AC 467 at 490 per Lord Reid; Eagle v Chambers (No 1) [2004] RTR 9 [2003] EWCA Civ 1107 at para 10 per Hale 
LJ; Jackson v Murray  2015 SC (UKSC) 105; [2015] UKSC 5 at para 20 per Lord Reed. 
25 Cameron para 86. 
26 [2003] EWCA Civ 1819. 

http://uk.westlaw.com/Document/IB38C9D50B79311E49579885D5BCDE2C7/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)


There, the claimant had been lying in a drunken state in a cul de sac and was run 
over by a car reversing from a parking space. He was found to be 60% to blame. 
Lord Carloway observed that the pursuer in Cameron chose a more dangerous 
location to lie down.27 He also made reference to Donoghoe v Blundell, in which  . 
There, a man was run over by a car when he was lying drunk in the road. He was 
held to have been contributorily negligent to the extent of two thirds.28 Having regard 
to all the circumstances, the Court assessed contributory negligence at 65%.  
 

D. CONCLUSION 
Cameron raises a number of important issues. A particular point of interest is the 
discussion of the reverse onus of proof and the criticism made of the Lord Ordinary’s 
approach. The Inner House decision also serves as a reminder of the legitimate 
parameters of opinion evidence. In considering the admissibility of skilled evidence, it 
is imperative to ask whether the evidence will assist the court and is necessary.  

The most striking element of the judgment is perhaps the issue of contributory 
negligence and the finding that the pedestrian should bear a significantly greater 
degree of responsibility for his injuries than the driver. This is an unusual outcome in 
accident cases involving a vehicle and a pedestrian, owing to the “destructive 
disparity” which exists between the two.29 In the particular facts of this case, 
however, the result is unsurprising, given that the heavily inebriated “pedestrian” had 
assumed a horizontal position in the middle of the road. Cameron therefore provides 
a useful yardstick as to how liability should be apportioned in similar cases in the 
future, although it must be remembered that no two cases will be identical.  

Eleanor J Russell 

Senior Lecturer, Glasgow Caledonian University 

 

                                                             
27 Cameron para 88. 
28 [1986] CLY 2254. 
29 Eagle v Chambers [2003] EWCA Civ 1107, [2004] RTR 9 per Hale LJ at para 15-16.  

https://uk.westlaw.com/Document/IC3C77DB0E4B711DAB61499BEED25CD3B/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=6fda10f979af47c085245810bac9ea0b&contextData=(sc.Search)&comp=wluk
https://uk.westlaw.com/Document/I9EBA2DF0E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=4761054fbd174b22994d8fb51af81e6e&contextData=(sc.Search)
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