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The assessment of non-financial losses in fatal injury cases 
Eleanor J Russell 
Glasgow Caledonian University 
 
The recent case of McArthur v Timberbush Tours Limited and ERS Syndicate 
Management Limited [2021] CSOH 75 will be of interest to all those engaged 
in fatal accident litigation. Not only does the case provide important guidance 
in relation to the assessment of transmissible solatium and non-patrimonial 
awards to various family members, but it also provides useful consideration of 
the defence of contributory negligence.  
 
Introduction 
 
"Money is the universal solvent." So said Lord Neaves in Auld v Shairp (1874) 
2 R. 191 (at p.199). The calculation of damages can be problematic, however, 
particularly in personal injury and fatal injury cases. The difficulty becomes 
even more pronounced when the court is asked to assess financial 
compensation in relation to non-financial losses. The recent case of McArthur 
v Timberbush Tours Limited provides valuable guidance in relation to the 
quantification of both solatium and “loss of society” awards in a fatal injury 
case. Before considering the details of McArthur, some preliminary 
observations regarding these two heads of claim ought to be made.  
 
Solatium (and its transmissibility) 
 
The Latin word solatium means 'solace.' In Dalgleish v Glasgow Corporation 
1976 S.C. 32 the Lord Justice-Clerk (Wheatley) stated (at p.53): “There are 
three heads of damages in a solatium claim (a) pain and suffering; (b) loss of 
faculties and amenities; and (c) loss of expectation of life.” However, in 
respect of (c), damages are only recoverable in circumstances where the 
pursuer is aware or likely to become aware of his diminished life expectancy. 
(See s.1(2) of the Damages (Scotland) Act 2011). The court need not 
specifically ascribe any part of the award to loss of expectation of life, (See 
s.1(4) of the 2011 Act). It follows from the above that, where death is 
instantaneous, there is no entitlement to solatium. There is no punitive aspect 
to a solatium award. 
 
Because an award of solatium represents a non-pecuniary loss, the sum 
awarded is somewhat artificial and arbitrary. This was judicially acknowledged 
by the Earl of Halsbury, L.C., in The Mediana [1900] A.C. 113 (at p.116): 
“How is anybody to measure pain and suffering in moneys counted? Nobody 
can suggest that you can, by any arithmetical calculation, establish what is the 
exact sum of money which would represent such a thing as pain and suffering 
which a person has undergone by reason of an accident." 
The inadequacy of a financial award for physical injury attracted further 
judicial comment in Admiralty Commissioners v SS Valeria [1922] 2 A.C. 
242 where Lord Dunedin said (at p.248): "If by somebody's fault I lose my leg 
and am paid damages, can any one in his senses say I have had restitutio in 
integrum?" 
 



Some years later, in McCallum v Paterson 1968 S.C. 280; 1968 S.L.T. 381 
the Lord Justice-Clerk (Grant) said (at 1968 S.C., pp.282–283; 1968 S.L.T., 
pp.382–383):  

“No precise rule can be laid down as a yardstick for solatium awards, 
which must of necessity be of a somewhat arbitrary character. Money 
cannot compensate for pain and suffering and it is impossible, by a 
monetary award under this head, to put the victim in the situation in 
which he would have been had the accident not occurred. The test 
must always be what is fair and reasonable in the circumstances and, 
because of that, and because of the absence of any specific rules for 
quantification, reasonable men may vary considerably in their 
assessment of what the appropriate award should be.” 

 
In order to recover damages for solatium, the pursuer, failing admission by the 
defender, must adduce evidence of his loss. A substantial body of case law 
has developed in relation to the pain and suffering consequent upon injury 
involving various parts of the body and awards made in similar cases 
(including English cases) are often cited in court as evidence of quantum of 
damages. In McMillan v McDowall 1993 S.L.T. 311 the temporary judge (T G 
Coutts, Q.C.) stated (at p.312): 
"While the assessment of solatium is not a precise science...the view of [a 
Lord Ordinary] in a similar case must be treated with respect." 
No two cases will be identical however and the “best guidance”, according to 
Lord Glennie in Smith v Muir Construction Limited 2015 Rep. L.R. 8; [2014] 
CSOH 171 (at para.29), is to be found in the Judicial College Guidelines 
(“Guidelines for the Assessment of General Damages in Personal Injury 
Cases,” (15th edn, 2019) (Oxford University Press)). The Guidelines seek to 
bring consistency to the level of awards. 
 
Of course, some injured parties will die before their solatium claims are 
resolved. (This would be the case in McArthur). The question therefore arises 
as to whether such solatium claims transmit to the executor for the benefit of 
the deceased’s estate. The issue of transmissibility of a deceased person’s 
solatium claim has had a varied history. The position at common law was that 
where an injured party died without having instituted proceedings, the 
executor could not commence proceedings to recover damages in respect of 
solatium. (See Bern’s Executor v Montrose Asylum (1893) 20 R. 
859).  However, where, before dying, the deceased had commenced an 
action in which damages were sought for solatium, the executor could 
continue with that action. (See Neilson v Rodger (1853) 16 D. 325). The 
position was explained in the following terms in Stewart’s Exrx v London, 
Midland and Scottish Railway Co. 1943 S.C. (H.L.) 19: 

“Such a cause of action…does not transmit to the representative of the 
party injured. This is due to the essentially personal character of such a 
claim, and follows the treatment in Roman law of the actio injuriarum. 
No one but the individual who has suffered can complain of his 
sufferings by instituting proceedings... If, however, the sufferer from 
personal injuries has instituted legal proceedings in his lifetime and 
then dies, his executor or other personal representative can carry on 
these proceedings, and can recover, for the benefit of the deceased's 



estate, the damages which the sufferer could himself have recovered” 
(per Viscount Simon, L.C., at p.25). 

 
In 1973, however, the Scottish Law Commission expressed the view that it 
was “artificial to allow compensation for a person’s suffering after his death.” 
(Report on The Law relating to Damages for Injuries Causing Death (Scot. 
Law Com. No 31, 1973, para.23). The Commission recommended (at 
para.25) that a solatium claim should not transmit to an executor in any 
circumstances. That recommendation was subsequently enacted in the 
Damages (Scotland) Act 1976 with the result that the deceased’s right to 
solatium was extinguished on death even where proceedings had been 
instituted before death.  
 
Concerns were soon raised, however, that the statutory position encouraged 
defenders to delay settlement until after the injured person’s death in order to 
limit the extent of their liability. This was a particular concern in terminal 
industrial disease cases in which the solatium claim might be sizeable. The 
Secretary of State referred the matter to the Scottish Law Commission. The 
Commission examined the position once again and subsequently issued its 
Report on The Effect of Death on Damages (Scot. Law Com. No 134, 1992). 
The Commission observed (at para.3.13) that “under the present rules actual 
suffering may go unacknowledged, if the injured person dies before the claim 
is resolved. We find that difficult to justify on ordinary principles of justice.” 
The Commission continued (at para.4.7): “There are of course counter-
arguments about the personal nature of solatium, but we do not regard them 
as conclusive. Whether a right to claim solatium should be transmissible is a 
matter of policy on which a decision could be taken either way.” The 
Commission went on to recommend (at para.4.10) that the solatium claim 
should transmit to the executor. That recommendation was implemented by 
the Damages (Scotland) Act 1993. The position is now governed by s.2(1) of 
the Damages (Scotland) Act 2011 which provides that there are transmissible 
to a deceased person’s executor the like rights to damages, including a right 
to damages for non-patrimonial loss in respect of personal injuries suffered by 
the deceased and vested in the deceased immediately before death. 
  
Section 2(2) of the 2011 Act provides that, in determining the amount of 
damages for non-patrimonial loss payable to the deceased person’s executor, 
the only period to which the court is to have regard is that ending immediately 
before the deceased’s death. It has been observed that “[l]ogically, an 
instantaneous death in a plane crash would not trigger a solatium payment. 
However, evidence of conscious survival for a definable period would.” (S 
Forsyth, “Transmissible solatium after death: a reappraisal” 1999 S.L.T. 
(News) 45 at p.47). The Scottish Law Commission has observed that “the 
shorter the period between injury and death, the smaller the claim for solatium 
is likely to be.” (Report on The Effect of Death on Damages (Scot. Law Com. 
No 134, 1992), para 4.11). In Beggs v Motherwell Bridge Fabricators Ltd 1998 
S.L.T. 1215 the interval of time between the occurrence of a traumatic injury 
and death was short (about half an hour). Lord Eassie agreed with counsel for 
the defenders that only a fairly nominal or token award should be made to 
reflect the suffering of the deceased in the very short period of time between 



the accident and the onset of unconsciousness. His Lordship stated (at 
p.1224) that “despite the intensity of [the] pain and distress, the brevity of its 
suffering dictates that the award be of modest proportions.” (Cf Wells v Hay 
1999 Rep LR 44 where the period of survival was 16 days). It is noteworthy 
that, in Beggs, Lord Eassie confessed to some uncertainty (at pp.1223-1224) 
as to whether it was truly Parliament’s intention “that the court should be 
required to carry out the difficult - and often distasteful - task of trying to 
assess the feelings of pain and apprehensions of mortality of someone so 
abruptly and severely injured as to be in the imminent and real danger of 
death within a period of minutes.” That very task, difficult and distasteful as it 
might be, would once again fall to the court in McArthur, to which case 
attention will shortly be turned. 
 
The non-patrimonial award for the immediate family of the deceased 
  
Where the injured person has died as a result of his or her injuries, certain 
relatives can make a claim for a non-patrimonial award in terms of s.4(3)(b) of 
the Damages (Scotland) Act 2011. Such an award recognises that “a death 
arising from personal injuries is not merely a wrong against the deceased but 
also a wrong against those who have been closest to the deceased”. (Report 
on Title to sue for Non Patrimonial Loss (Scot. Law Com. No 187, 2002) at 
para.2.8). 
 
Although such an award is conventionally referred to as a “loss of society” 
award, the criteria for assessment of the award are actually wider in scope 
than that name would suggest. The modern-day award embraces elements of 
bereavement as well as loss of society. The award provides for payment of 
such sum as the court thinks just by way of compensation for (i) distress and 
anxiety endured by the relative in contemplation of the deceased’s suffering 
before death, (ii) grief and sorrow of the relative caused by the death and (iii) 
the loss of such non-patrimonial benefit as the relative might have been 
expected to derive from the deceased’s society and guidance if the deceased 
had not died. All three elements (distress, grief and loss of society) may be 
applicable in appropriate circumstances but, clearly, the first element will be 
inapplicable in cases of instantaneous death. In terms of s.4(4) of the 2011 
Act, the court need not ascribe any part of the award specifically to any of the 
three elements.  
 
In Gallagher v S C Cheadle Hume Ltd 2015 Rep. L.R. 33; [2014] CSOH 103 
Lord Uist stated (at para.12):   

“The legislature has therefore clearly enacted a provision laying down 
what elements have to be taken into account in the award of damages 
under the subsection and that the award of damages must be by way 
of compensation for all or any of them, but has given no guidance as to 
what level of award would be appropriate, even as a starting point. 
There is no range of figures provided and there is no limit on the 
amount which can be awarded, the only control over awards being by 
way of a reclaiming motion in the case of an award made by a judge 
and by way of a motion for a new trial in the case of an award made by 
a jury. … The existing statutory provision in Scotland contained 



in s.4(3)(b) of the 2011 Act… in my opinion necessarily involves 
inquiring in each case into the nature and extent of all three elements 
referred to in the subsection. It is open to a pursuer to highlight the 
positive aspects of a relationship and to a defender to highlight the 
negative aspects. In relation to the loss of such non-patrimonial benefit 
as the relative might have been expected to derive from the 
deceased's society and guidance if the deceased had not died, the 
evaluation must consider what the non-patrimonial benefit is and for 
how long it is likely that it would have been derived by the relative if the 
deceased had not died. This must, in turn, involve consideration of the 
ages of the relative and of the deceased at the date of the deceased's 
death. Some may consider the carrying out of such an inquiry in each 
individual case to be distasteful, if not even offensive, but carried out it 
must be.” 

Lord Uist acknowledged (at para.12) that “the assessment of a loss of society 
award under s.4(3)(b) of the 2011 Act is a difficult task for a judge.” His 
Lordship continued (at para.12): “The reason for that is that it involves 
assessing financial recompense for a nonfinancial loss. Such an assessment 
is akin to, but in my opinion even more difficult than, the assessment 
of solatium for a physical or psychological injury.” 
 
The non-patrimonial award can be claimed only by the “immediate family”. 
Immediate family is defined as a relative falling within paras (a) to (d) of the 
definition of “relative” in s.14(1) of the 2011 Act. (In other words, immediate 
family is a subset of relative). Immediate family includes the following: 
(a) a spouse or civil partner or any person living with the deceased as spouse 
or civil partner; 
(b) a parent or any person who accepted the deceased as a child of his or her 
family and a child or someone accepted by the deceased as a child of the 
deceased’s family; 
(c) a brother or sister or anyone brought up in the same household as the 
deceased and who was accepted as a child of the family in which the 
deceased was a child; 
(d) a grandparent or someone who accepted the deceased as a grandchild 
and a grandchild or someone who was accepted by the deceased as a 
grandchild. 
For the purposes of the non-patrimonial award, any relationship of the half 
blood is to be treated as a relationship of the full blood (s.14(2)(a)(ii) of the 
2011 Act) but relationships of affinity (i.e. in laws) are not treated as a 
relationship by consanguinity and a stepchild of a person is not treated as a 
person’s child (s.4(5)(b) of the 2011 Act).   
 
Given the nature of the award, the evidence provided by the relative in 
relation to the nature and quality of his/her relationship with the deceased may 
be of crucial importance in the court's assessment of damages (as indicated 
by Lord Uist in Gallagher, above). Many might find it unappetising, however, 
to compare, for example, one parent’s loss with that of another. In 
Cruickshank v Fairfield Rowan Ltd 2005 S.L.T. 462, for example, Lord Brodie 
confessed (at para.26) “to some difficulty with the notion that it is possible to 
discern in the circumstances of one family, bonds of affection that are 



stronger or a degree of emotional investment in the future of a child that is 
more profound, than in the circumstances of another family.” Where a pursuer 
does seek to establish a special or extraordinary relationship with the 
deceased, that should be foreshadowed in the pleadings in order to meet the 
requirements of fair notice. (Gallagher, at para.18).  
 
As far as different classes of family member are concerned, Lord President 
Cullen’s observations in Murray’s Executrix v Greenock Dockyard Co Ltd 
2004 S.L.T. 1104  (at para.13) are noteworthy: 
“While an award for one class of relative may be of some value in considering 
what would be an appropriate award in respect of another class, it cannot be 
assumed that what holds good for one will necessarily apply to the other. 
There is a long standing and continuing tendency for awards to create a 
hierarchy between different classes of relative.” 
Indeed, in Cruickshank, Lord Brodie observed (at para.29) that “awards made 
by judges to spouses have consistently been made at higher levels than those 
made to children or parents.” 
 
When dealing with claims by parents for the death of a child, there appears to 
be a judicial trend to make larger awards in respect of the loss of a younger 
child. (See A M Hajducki, “Changing Values: bereavement awards in a post 
Shaher world” 2003 S.L.T. 189 (at p.192)). In Cruickshank, Lord Brodie, in 
considering an appropriate award to an 82 year old pursuer, stated (at 
para.29): “That the …pursuer here is relatively elderly and the deceased [her 
son] had attained middle age is …relevant as pointing to a lower rather than a 
higher award.” However, although the loss in relation to a younger child will 
extend over a longer period, it might be argued that the bond developed with 
an older child is greater. In Wells v Hay 1999 Rep. L.R. 44 a sizeable jury 
award was made to the mother of an adult child, her 19 year old son, who was 
killed following a car crash. The pursuer was a single parent who was greatly 
distressed by her son’s injuries and suffering. The death was of a lingering 
nature, occurring 16 days after the accident. The deceased had been living at 
home prior to the accident and the pursuer missed him. 
As will be noted shortly, the deceased child in McArthur was twenty-six years 
of age at the time of his death, although he no longer lived with his parents.  

The court is encouraged to look for guidance to jury awards as well as to 
judicial awards in relation to its assessment of damages. (See Shaher v 
British Aerospace Flying College Ltd 2003 S.C. 540; Murray’s Executrix 
(supra). A pattern of apparently similar jury awards will, to borrow the words of 
Lord Kingarth in McManus’ Executrix v Babcock Energy Ltd 1999 S.C. 569 at 
p.583 “be of plain assistance.”   
In Shaher, the huge gulf between judicial and recent jury awards for 
bereavement was remarked upon. The Inner House observed that the 
philosophy of Scottish practice that the assessment of damages is first and 
foremost a matter for a jury is what gives awards of damages their essential 
legitimacy. These awards should reflect the expectations of society rather 
than be simply an invention of the legal profession. 
 
McArthur v Timberbush Tours Limited and ERS Syndicate Management 



Limited 
 
Having made these preliminary observations about transmissible solatium and 
non-patrimonial awards to the immediate family, attention is now turned to the 
facts and decision in McArthur. 
The facts of the case are tragic. On 27 September 2018, Michael McArthur 
was working in the basket platform of a cherry picker in Doune when a tour 
coach, travelling on the same side of the road, struck the extended arm of the 
cherry picker. Mr McArthur was propelled from the platform and fell to the 
road, sustaining fatal injuries. He survived for only 50 minutes. He was 26 
years old at the time of his death. Various members of his family sought 
damages against the operators of the coach, Timberbush Tours Ltd, (the first 
defenders) and their insurers (the second defenders). The first defender 
admitted liability in respect of the accident but maintained that the sums sued 
for were excessive and that the accident was caused solely or was materially 
contributed to, by the deceased’s own fault. 
The case came to proof before Lord Armstrong. The action was raised by the 
father, mother, half-sister and step-father of the deceased (the first, second, 
third and fourth pursuers respectively.) Evidence was led from the first, 
second and fourth pursuers and from two expert witnesses. Several matters 
had been agreed by joint minute, including the facts that the deceased had 
not been secured to the cherry picker by a lanyard or harness and that he had 
not been wearing any personal protective equipment. 
The second pursuer, the mother of the deceased, gave evidence that she had 
separated from the first pursuer (the deceased’s father) in 2001, from which 
time they shared care and custody of their son. The second pursuer met the 
fourth pursuer shortly after the separation. A lasting relationship was formed 
and she and the fourth pursuer continued to live together. When the deceased 
was not staying with his father, he lived with his mother and the fourth pursuer 
and their daughter (his half- sister) on the Isle of Bute. They went on day trips 
and holidays together. The deceased’s mother spoke of the great relationship 
which existed between her son and the fourth pursuer. The deceased’s 
mother gave evidence that, from the age of sixteen, her son had worked as a 
painter and decorator. At one stage, he moved to New Zealand for a year 
before returning to work at a local boatyard. Thereafter, he had worked with 
Kevin Bowie in Glasgow. The deceased’s mother gave evidence that her son 
had told her that his work involved working at a hotel with a cherry picker but 
that everything was fine and he felt safe. He had previously had an argument 
with Kevin Bowie when he was not prepared to work hanging out of a window 
when it was unsafe to do so. He died two weeks after the conversation about 
the cherry picker. The deceased’s mother gave evidence that Kevin Bowie 
was in charge and controlled what her son, his employee, did.  
The second pursuer was told of her son’s death at the local police office and 
had found the experience extremely distressing. She suffered intense grief 
and gave evidence that her heart was broken following her son’s death and 
that she required counselling for a year. She had suffered difficulties with 
recollection. She gave evidence that her daughter (the third pursuer) had also 
suffered intense grief following the deceased’s death. The deceased was 
fourteen when the third pursuer was born. The third pursuer had adored her 
half-brother. They had been in constant touch and the deceased had been 



protective and supportive of her. She was distraught on hearing of his death. 
She missed him very much and suffered anxiety following his death. In cross 
examination, the second pursuer accepted that the deceased had gone to 
New Zealand on his own and that he travelled regularly to Glasgow to watch 
football matches with his friends and father. She maintained that he was not 
fully independent, that she did a lot for him and that he liked being at home in 
Rothesay. She accepted that her son appeared to understand what was safe 
and what was not and disputed the suggestion that he was not protective of 
himself.  
The first pursuer, the deceased’s father, sued as an individual and as 
executor dative. He had remained friends with the deceased’s mother 
following their separation and they shared care and custody of their son. 
Generally, the deceased lived with his mother but he stayed with his father at 
the weekends and would sometimes visit him in the evenings. When the 
deceased was sixteen he secured a job at a local boatyard. He lived with his 
father during that period as his father’s home was closer to the boatyard. The 
first pursuer described the deceased as a good son who was funny, kind and 
loving. They had a great relationship. They followed the football together and 
would have a drink afterwards. Following his year in New Zealand, the 
deceased lived with his father but saw his mother and half-sister regularly. 
When the deceased was living in Glasgow, he saw his father most weekends 
when he would return to Rothesay and stay with either his mother or father. 
The first pursuer spoke to the relationship between Kevin Bowie and his son 
which he characterised as one of boss and employee. Although the deceased 
had his own painting and decorating tools, generally Kevin Bowie provided 
equipment. Following his son’s death, the first pursuer felt there was 
something missing in his life. He missed his son’s love and his laughter. In 
cross-examination, he confirmed that his son was nine when his parents’ 
marriage had broken down. He considered that his son was closer to him, as 
his natural father, than he was to the fourth pursuer, whom he had accepted 
as his step-father. The first pursuer knew that his son had a qualification in 
relation to safe working, including harness inspection. 
The fourth pursuer gave evidence that he had formed a relationship with the 
deceased’s mother when the deceased was aged 8-9 years. He visited theme 
parks with the deceased and they went fishing with the deceased’s friends. 
Once the second and fourth pursuers began living together, the fourth pursuer 
saw the deceased most days. As the deceased grew older and was working, 
he lived with his father or with the second and fourth pursuers. The step-
father/step-son relationship was a good one. They played online gaming and 
the deceased had holidayed with the family to the USA. When he had been 
working at the boatyard and living with his father, the deceased had come 
home to the second and fourth defenders on a Friday night. The fourth 
pursuer coped with the deceased’s death by trying to block it out but events 
associated with the deceased caused the impact of his death to hit him again. 
The fourth pursuer gave evidence about the nature of the deceased’s 
relationship with his half-sister. It was a great relationship which grew stronger 
as she grew older. She had required counselling following his death and was 
prone to breaking down at times. In the fourth pursuer’s view, the deceased’s 
death would always affect her. His death had left a huge hole within the 
family. 



In cross-examination, the fourth pursuer conceded that, in the period of his 
relationship with the second pursuer, the deceased had probably spent more 
time with his father, but explained that that was due to the whereabouts of his 
work. He conceded that, as the deceased had grown older, he had spent 
more time with friends than with family.  
Evidence was also adduced from Helen McLachlan who had provided 
counselling to the third pursuer (the half-sister of the deceased). She 
described the impact of the loss on the third pursuer as including extreme 
grief, denial, shock, anger, panic attacks, and disturbed sleep. She still 
wanted to tell her half-brother things and continued to want to hug and love 
him. She risked succumbing to depression and feared that her parents might 
also die suddenly.  
Ewan Innes, a counselling supervisor, gave evidence in relation to the 
provision of counselling for over a year to the deceased’s mother. He spoke to 
the negative impact of her son’s death upon her including her grief, flashbacks 
and weeping for no apparent reason. She would struggle to cope with 
reminding events such as Christmas and birthdays. She would not be able to 
see her son as a mature man in later life. 
 
Submission of parties 
 
There was agreement among the parties in relation to funeral costs. The 
central elements of dispute and therefore the key questions for the court 
concerned the assessment of non-patrimonial losses, namely (1) the amount 
of solatium to be paid to the deceased’s estate in respect of his suffering and 
(2) the appropriate level of damages to be awarded to the various pursuers in 
the form of non-patrimonial awards. In addition, the question of contributory 
negligence was a matter of contention.  
 
As far as transmissible solatium was concerned, the pursuers submitted that 
the deceased’s injuries were catastrophic. His head and facial injuries would 
have been significantly painful throughout his period of consciousness. Under 
reference to the Judicial College Guidelines and Dyson v Heart of England 
NHS Foundation Trust [2017] EWHC 1910 (QB) (which involved extremely 
painful headaches for several hours followed by death) it was submitted that 
an award of £5000 plus interest would be appropriate. The defenders 
submitted that the deceased’s suffering prior to death endured for only 50 
minutes and, under reference to Beggs (supra) (where the suffering had 
lasted some 25 minutes), contended that a sum of £2000-3000 was 
appropriate.   
 
As far as the loss of society awards were concerned, it will be remembered 
from Lord Uist’s dictum in Gallagher (supra) that it is open to the pursuer to 
highlight the positive aspects of a relationship and to the defender to highlight 
its negative aspects. In this case, the pursuers painted a picture of a close 
and loving family whose members were devastated by the loss of the 
deceased. The deceased had not, as the defenders suggested, become 
estranged from his family. The manner of his death had contributed to the 
extent of their grief.  
As far as the deceased’s parents were concerned, a sum at the higher end of 



the scale was sought in view of the young age of the deceased (who was their 
only son), the close bonds which existed and the violent nature of his death. 
Under reference to Hamilton v Ferguson Transport (Spean Bridge) Ltd 2012 
S.C. 486, Scott v Parkes, Outer House, 22 May 2014, unreported, Young v 
MacVean 2015 S.L.T. 729, Anderson v Big Brae Garage Ltd, Outer House, 25 
June 2015, unreported, and McCulloch and others v Forth Valley Health 
Board [2020] CSOH 40, a sum of £120000 was sought in respect of both 
parents. 
As far as the deceased’s half-sister was concerned, a sum of £50000 was 
sought. Her relationship with the deceased had been close and loving, she 
was devastated by his death, had required counselling and was likely to suffer 
lifelong consequences. Reference was made to Currie v Esure [2014] CSOH 
34 and Young v Advocate General 2011 Rep. L.R. 39. 
For the fourth pursuer, who had embraced the deceased as his step-son, a 
sum of £70000 was sought, reference again being made to McCulloch 
(supra). 
The defenders, in their submissions on loss of society, accepted that regard 
should be had to previous jury awards but submitted that the matter was one 
for the court’s discretion and that ultimately any award should be fair, just and 
reasonable. In the defenders’ view, the relationships in this case were not 
extraordinarily close. They were not of the nature to justify awards at the 
upper end of the spectrum (such as those made in Young and Scott). Insofar 
as his parents and step-father were concerned, the defenders submitted that 
the deceased was living an independent life at the time of his death. As for his 
half-sister, the age gap was of fourteen years, the relationship was not a 
conventional sibling bond and counselling had had a positive effect and had 
now ceased. As for the fourth pursuer, the deceased was not his child. 
  
As far as contributory negligence was concerned, the pursuers submitted that 
the accident was caused by the fault of the coach driver and that there was no 
contributory negligence on the deceased’s part. The deceased’s previously 
expressed concerns for his own safety raised an inference that he was not 
reckless in that regard. This was not a case which was comparable to those in 
which workmen had taken obvious risks. 
The defenders, on the other hand, maintained that the deceased had been 
contributorily negligent. There were photographs in evidence of the deceased 
working on a previous occasion where safety measures had been employed 
(whereas in the situation which led to his death, no such measures were in 
place). It was submitted that the deceased was aware of health and safety 
procedures and had relevant experience and qualifications. He had been 
alone in the overhead basket and was responsible for the orientation of its 
arm over the adjacent roadway. He had displayed a reckless disregard for his 
own safety. Under reference to the case of Cameron v M & K McLeod Limited 
1995 G.W.D. 34-1721, it was submitted that, even if there was a finding that 
the deceased had been working under Mr Bowie’s control, (which the 
defenders disputed), a finding of contributory negligence to the extent of 40% 
would be appropriate.  
  
Decision of the Outer House 
 



In relation to the solatium claim, the Lord Ordinary, Lord Armstrong, noted that 
the deceased was conscious and in significant pain for some 50 minutes 
before his death. Having described the various injuries sustained by the 
deceased as being of a “catastrophic nature” (at para.49), his Lordship 
thought it reasonable to infer that “the period immediately prior to death would 
have been painful, frightening and traumatic” (at para.49). Under reference to 
Dyson and the Judicial College Guidelines, the Lord Ordinary assessed 
transmissible solatium at £5000. In his Lordship’s view, that constituted a “fair 
and reasonable award” (at para.49). 
 
Turning his attention to the loss of society claims, his Lordship stated (at 
para.50):  

“It has been settled, since Hamilton v Ferguson Transport (Spean 
Bridge) Ltd, that in assessing the appropriate levels of award for loss of 
society, judges should have regard to jury awards in comparable case 
as well as to past judicial awards. Awards by juries must be accorded 
appropriate respect.” 

Lord Armstrong was satisfied that the deceased’s relationships with the 
pursuers were “particularly close” (para.51) and that his death had had a 
profound effect upon them. Although he had spread his wings, the deceased 
had remained close to his family. He had not become estranged from his 
family, as the defenders had suggested, his decision to live in Glasgow having 
been dictated by workplace considerations. 
Lord Armstrong saw no reason to differentiate between the awards made to 
the first and second pursuers in respect of their distress, anxiety, grief, sorrow 
and loss. Having regard to the cases of Scott, Young, Anderson and 
McCulloch, to which the pursuers had made reference, Lord Armstrong 
assessed the awards to each of the first and second pursuer at £100000. In 
doing so, his Lordship had regard to “the deceased’s relatively young age, the 
additionally catastrophic and violent manner of his death, and the depth of the 
extremely close bonds between both parents and their son” (at para.54).  
His Lordship accepted that the deceased’s relationship with his half-sister was   
an extraordinarily close and loving one. Her loss was likely to be lasting and 
the intensity of it was illustrated by her need for counselling. An award of 
£45000 was made to her. 
As regards the fourth pursuer, he had considered the deceased to be his 
step-son. The deceased, from the age of nine, had been an integral part of his 
family life. The deceased had lived with him and the second pursuer on a 
shared and equal basis with the first pursuer. They had a close bond, 
common interests and spent much leisure time together. Lord Armstrong 
accepted the analysis in McCulloch that in determining awards made to step-
relations it was not appropriate to differentiate between such relationships and 
equivalent relationships of the blood on that distinction alone. His Lordship 
assessed the award at £70000. 
In the case of each pursuer, half of the relevant award was attributed to the 
past. 
 
Finally, his Lordship gave short shrift to the defenders’ contention that the 
pursuer had been contributorily negligent. The primary cause of the accident 
was the coach driver’s failure to avoid an obvious hazard. His Lordship 



accepted that Kevin Bowie controlled the work to be done, provided the 
equipment and had sourced the cherry picker.  
Lord Armstrong observed (at para.59): 

“It is accepted that there was no system of traffic management, in the 
form of traffic cones, around the cherry picker at the referable time. 
While it is also accepted that the deceased was not wearing a harness, 
there was no evidence to the effect that he had been provided with one 
for the work in hand, or what difference the wearing of a harness would 
have made to the consequences of the accident. On the basis that 
Kevin Bowie was in control of the work to be carried out, I accept that 
there appears to have been a failure on his part in assessing how the 
work involved was to be carried out safely.” 

His Lordship continued (at para.60): 
“[T]he evidence which I accept indicates that the deceased had an 
awareness of the need to work safely, and had previously refused to 
work in a manner required of him which he considered to be unsafe. I 
do not accept, therefore, that it was part of the deceased’s character 
that he would work in a manner which indicated a reckless disregard 
for risk in his working environment.” 

His Lordship went on to state (at para.60):  
“[T]he facts and circumstances of this case are not comparable with 
those considered, for example, in the cases of Wallace v Stewart 
Homes (Scotland) Ltd & another, Toner v George Morrison Builders, or 
Cameron v M & K McLeod Limited, in which, variously, experienced 
workmen were found to have acted in the face of obvious risk and 
readily apparent danger.” 

Lord Armstrong concluded that, in the whole circumstances, and, in particular, 
given the nature of the working relationship between the deceased and Kevin 
Bowie, the deceased was not contributorily negligent. 
 
Conclusion 
 
The difficulty in assessing awards of damages in respect of non-patrimonial 
losses has been well documented in the court reports. Ultimately, the court is 
attempting to attribute a financial figure to a non- financial loss. McArthur adds 
to the body of case law available to guide courts in that difficult task. The case 
involved consideration of both solatium and loss of society awards.   
As far as solatium is concerned, it has been said that “[p]ain and suffering is a 
question of duration and degree” (S Forsyth, “Transmissible solatium after 
death: a reappraisal” 1999 S.L.T. (News) 45 at p.47). McArthur clearly 
involved traumatic injuries followed by a rapid death. It will be remembered 
that in Beggs, Lord Eassie had observed that assessments in such cases 
presented a difficult, and often distasteful, task. Nonetheless, it was a task 
which Lord Armstrong was required to undertake in McArthur, his Lordship 
ultimately favouring the higher figure contended for by the deceased’s 
executor. 
As far as the non–patrimonial award to family members is concerned, many 
may find it inappropriate that bereaved family members are put to proof on the 
strength and quality of their relationship with the deceased but, in the absence 
of agreement between the parties, that is what will usually be required. It is 



noteworthy that in McArthur the teenaged half-sister of the deceased did not 
give evidence. Instead, the nature of her relationship with her half-brother, 
and the effect of his death upon her, was spoken to by other witnesses, thus 
avoiding what would almost inevitably have been a most distressing 
experience for her. The introduction of a fixed bereavement award in Scotland 
(such as exists in England for some categories of relative in terms of s.1A of 
the Fatal Accidents Act 1976) might be worthy of consideration. It would 
eliminate the unsavoury spectacle of pursuers being cross-examined in court 
as to the strength of their family bonds with a deceased relative.  
A notable feature of the judgment in McArthur is the disparity in the non- 
patrimonial awards made to the half-sister (£45000) and the fourth pursuer 
(who had accepted the deceased as his step-son) (£70000). The considerably 
greater award made to the latter is, of course, reflective of the “long standing 
and continuing tendency for awards to create a hierarchy between different 
classes of relative” (Murray's Exrx at 2004 SLT, p.1107A). 
Also of note is the fact that the Lord Ordinary did not ascribe any part of the 
respective family awards to any of the sub-paragraphs of s.4(3)(b) of the 2011 
Act. Indeed, the legislation, as noted above, does not require such an 
exercise to be performed. In the earlier case of Cruickshank, Lord Brodie (at 
p.467) had regarded it as “wrong in principle to approach the assessment of 
damages as an exercise in identifying the various components within the 
claim, attributing a value to each and then adding the figures up.” 
 
The assessment of damages in respect of non-patrimonial losses (be that 
solatium or loss of society) is notoriously difficult. The court is being asked to 
assess financial compensation in relation to losses of a non-financial nature. 
Case law dictates that awards of solatium should be “fair and reasonable in 
the circumstances” (McCallum v Paterson (supra)) while statute directs that 
“loss of society” awards should be such as the court thinks “just” (s.4(3)(b) of 
the 2011 Act). Clearly, the individual facts and circumstances of a case must 
be considered by the court in attempting to arrive at a “fair and reasonable” or 
“just” assessment, as appropriate. Although guidance can be sought from 
previous court decisions, no two cases will be identical. Moreover, as was 
noted in McCallum, reasonable people might reasonably disagree as to what 
constitutes a fair and reasonable award. That is scarcely surprising in view of 
the inherent difficulty of attributing a monetary value to a non-financial loss. 
No doubt, if one were to canvass public opinion as to the level of awards 
made in McArthur, a range of views would emerge. Any quest for consensus 
is likely to be a fruitless task. Nonetheless, the courts must strive to achieve 
some level of consistency in awards. While money will remain an inadequate 
remedy for pain and suffering and for the loss of a loved one, it is, in the 
words of Sir Thomas Bingham M.R. in X v Bedfordshire County Council 
[1994] 2 W.L.R. 554 (at p.572) “the best the law can do.”  
 


